





FOR PUBLIC INSPECTION

costs;'"® and (4) Comcast will have to perform substantial physical engineering work at each affected
headend."”

These complaints, however, ring hollow when one examines the frequency with which
Comcast changes channel positions on its headends. Comcast regularly (and voluntarily) relocates
channels on its headends and is able to manage the burdens associated with those changes. Asa
result, there is no reason to think that Comcast will be unable to deal successfully with
implementation of the news neighborhooding condition.

Comparing Comcast’s channel lineups from 2010 and 2011, Professor Crawford has found
that Comcast moved networks a7 least 10,625 times in an approximately eleven-month period." This
statistic, moreover, only counts those networks that were moved from one location on the channel
lineup to another or were given a second location and does not count networks that were added or
dropped from headends during these eleven months. In the 35 most-populous DMAs, networks
were relocated at least 6,806 times."” When looking both at all Comcast headends as well as those
located in the 35 most-populous DMAs, at least 3.6% of networks were relocated during just this
eleven-month period."™

While Comecast claims that changing channel positons between 1-99 is particularly
burdensome,"™ Comcast also regularly relocates networks within that channel range. During the

same eleven-month period, Comcast moved networks af /least 1,752 times between channels 1-99, and

176 See id., 19 83-86.

"7 See id., | 85.

" Ex. A, §106.
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i

Martinsburg, WV (Washington DC DMAY"”" — Between 2010 and 2011, Comcast moved

CNBC from channel { } } to channel {{.}} on the Martinsburg headend so that it would be

next to CNN, HLN, and MSNBC."* At the same time, it moved Fox News from channel { (.}}

1% See Id
P oo 1d.
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to channel { {.}} so that it would also be in this new news neighborhood."” In order to include
CNBC and Fox News in this new news neighborhood, Comcast chose to change the channel
positions of Lifetime, AMC, Spike TV, and TRS Notably, TBS is one of the networks that
Comcast specifically complains about potentially having to move if the news neighborhooding
condition 1s impl{:mcntcd.m

H

1

Detroit, MI (Detroit, MI DMA)"’ — Between 2010 and 2011, Comcast moved Comcast-

affiliated channels The Golf Channel from channel {} } to channel { '} } and Versus from
channel {'}} to channel { }} on its Detroit headend so that they would be located in a sports

neighborhood with Fox Sports Detroit, ESPN2, and Speed Channel, which were moved to channels

7 See Id.

% See Id.

3 See Answer, § 73.
P8 See Ex. 1.
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{ '} 1o } }, and channels {} }, respectively.'” Channels { '} } and { '}} were left empty

so that the neighborhood had five consecutive sports channels."” In order to create this

neighborhood with the Golf Channel and Versus, Comcast chose to change the channel positions of
networks such as The Cartoon Network, Nickelodeon, and A&E. ™ Notably, A&E and the Cartoon
Network are two of the networks that Comcast specifically complains about potentially having to

move if the news neighborhooding condition is implemented.™
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1 See Answer, 94 73, 78.
2 See Ex. 1.



FOR PUBLIC INSPECTION

Indianapolis, IN (Indianapolis, IN DMA)*” — Between 2010 and 2011, Comcast moved The

Golf Channel from channel {}} to channel {'}} and Versus from channel {}} to channel
{'}} on its Indianapolis headend so that its affiliated channels would be located in a sports
neighborhood with the ESPN, ESPN2, and the Big Ten Network, which were moved to channels

{ '}}, {I}}, and {{.} }, respectively.”™ Channel {'}} was left empty so that the
neighborhood had five consecutive sports channels.”” In order to create this neighborhood with
the Golf Channel and Versus, Comcast chose to change the channel positions of networks such as
A&F, ESPN, and TNT™ Notably, A&E and ESPN are two of the networks that Comcast
specifically complains about potentially having to move if the news neighborhooding condition is

implemented.””

i . .
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23 See Id.
2% See 1d
7 See Answer, 9 73, 78.
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1

Ambherst, VA & Lynchburg, VA*” (Roanoke/Lynchburg, VA DMA) — Between 2010 and

2011, Comeast moved CNBC from channel {{f]}} to channel {{]} } and MSNBC from channel
(@]} to channel {{ff]}} on its Amherst and Lynchburg headends so that they would be part of a
news neighborhood that also includes Cable News Network, HILN, and Fox News Channel, which
are located on channels {'} | 2 {'} },and {{.} }, respectively.” In order to move MSNBC

¥
! 5ne of the

into the news neighborhood, Comcast chose to relocate the Discovery Channel,
networks that it specifically complains about potentially having to move if the news

. - .. 2w 2
neighborhooding condition is implemented.””

8 See Ex. 1.

*” This headend also serves customers in { {-} }
2 See Ex. 1.

1 See 1d.

12 See Answer, 9 78.
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At the same time, Comcast also moved Comcast SportsNet from channel { '} } to channel
{ '}} so that it would be positioned by ESPN and ESPN2, which are located on channels {}}

and {} }.2” In order to relocate Comcast SportsNet, Comcast chose to relocate AMC.*"

i

I

|1
1}

MA)*'® — Between 2010 and 2011, Comcast moved CNBC

from channel {'}} to channel {}} and MSNBC from channel {_}} to channel {u}} 50

that they would be part of a news neighborhood with CNN (which was moved from channel

1 See Ex. 1.

M See Id.

* See Id.

% This headend also serves customers in { :-}}
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{}} to channel {} 1), Fox News (which was moved from channel {}} to channel { {.} b,

and HLN (which was moved from channel { '}} to channel {'} }) on the Madison headend.*’

218

In order to create this news neighborhood, Comecast chose to relocate A&E and TBS,™" two of the

networks that it specifically complains about potentially having to move if the news

neighborhooding condition 1s implcmcntcd.119
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Quitman, F1. (Tallahassee, FI. DMA) — Between 2010 and 2011, Comcast placed CNBC on

channel {'}} and MSNBC on channel { {.} } so that they could be in a news neighborhood on

the Quitman headend with CNN (which was moved from channel {{.}} to channel {} 1), Fox

7 See Ex. 1.
8 See Id.
2 See Answer, § 73.
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= See Ex. 1.
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Comcast’s argument about the harms associated with displacing “popular networks” is also

seriously undermined by the number of imes that it moved such networks from 2010 to 2011. In

channel positions below 100, for example, Comcast moved: (1) the History Channel ninety-one

26 See Ex. 1

227 .
= See id.
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times; ™ (2) TBS twenty-seven times;” (3) the Cartoon Network twenty-six times;”" (4) USA
twenty-three times;™' (5) Comedy Central twenty times;*? (6) AMC and Bravo nineteen times;” (7)

¥ (8) the Discovery Channel eleven times; and (9) ESPN ten times.”

FX sixteen times;
Significantly, these changes were voluntarily made by Comcast and did not result from any
Commission mandate.

Moreover, Comcast has moved its own affiliated channels from channel positions above 100
to channel positions below 100 many times in the past year. This has happened seventy-seven times
with respect to ShopNBC and ten times with respect to G4.”” Indeed, on the Athens, VT headend
in the Boston DMA, MSNBC was recently placed on channel { ' }} (while also retaining its prior
position at channel {.} }).7* In sum, as longtime cable industry executive Don Mathison
explains, the data “shows conclusively that Comcast has in general changed channel lineups
frequently, and in particular, has done so to reorganize channels over the last year so that news and
sports content affiliated with Comcast appears in the principal news and sports neighborhoods.

Comcast has done this to put affiliated news and sports content in the neighborhoods that contain

the major news and sports channels respectively.” See Ex. E, § 20.

28 By A, 9 110.
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B. Comcast Dramatically Overstates the Burdens Imposed by Implementing the
News Neighborhooding Condition

Given how often Comcast relocates networks on its headends, including those placed
between channels 1-99, it should come as no surprise that Comcast in its Answer dramatically
overstates any burdens that would be associated with implementing the news neighborhooding
condition as written.

To begin with, Comcast’s claim that “substantial physical engineering work™ would need to
be performed “at each affected system headend each time a relocation was required” is inaccurate.””

22240

While Comcast’s Answer refer to channels 1-99 as “analog,””" it has completed migrating

2 And on those

approximately { -}} percent of its expanded basic channel lineups to digital.
headends where the digital conversion has been completed, it would be exceptionally easy from a
technical perspective for Comcast to move BTV into existing news neighborhoods and relocate any
other channels as required. As industry expert Adam Goldberg explains, moving a network in
digital format “from one channel position to another is not complicated from an engineering
perspective.”** This is because “channel numbers displayed to users in a digital cable television

system are unrelated to the frequency used to transmit the audiovisual content to users.”™ Asa

result, changing the channel number of a network (such as BTV) can be accomplished simply by

2 Answer, 9 85.
*1d.,q21.

#1 Answer, Ex. 3, § 20. Once a system is converted to digital, only 20-30 channels remain in
analog format. Derek Harrar, Going "All Digital" - Tons more HD and a Faster Internet, Comcast Voices
(May 1, 2009), http://blog.comecast.com/2009/05/going-all-digital-tons-more-hd-and-a-faster-
internet.html; Comcast Corp., 752 Quarter 2009 Resulls, Investor Relations: Events & Presentations,
10 (Apr. 30, 2009),
http:// files.shareholder.com/downloads/ CMCSA /1246461593x0x299980/14788882-8cdb-4355-
89d3-fc3dd49e518a/1Q_2009slides.pdf.

*Ex. G, {14
243 Id
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however, is a red herring. Broadcast stations are generally not located near the news neighborhoods
identified by Bloomberg in its Complaint. Indeed, Comcast in its Answer does not provide a single
example of a headend where the presence of a must-carry broadcast station would prevent Comcast
from moving BTV into existing news neighborhoods. As such, the Commission should not take
Comcast’s objection seriously.

In addition, Comcast argues that if it is required to move BTV into existing news
neighborhoods, it will also have to move many other independent news channels into those
neighborhoods, thus compounding the burdens associated with channel relocations. Specifically,
Comcast claims that, on the headends identified by Bloomberg, there are an average of { '}}
independent news channels besides BTV that would need to be moved.™ It does not, however,
claim that any of these channels have asked to be relocated pursuant to the news neighborhooding
condition in the approximately seven months that it has been in effect. Comcast’s figure, moreover,
1s quite exaggerated for two reasons. First, as reviewed above, Comcast in its Answer significantly

251

over-counts on the number of news channels on its headends,” and thus also significantly

overstates the number of independent news channels that it carries. Second, the substantial majority
(between {-}}) of the {{.}} independent news channels per headend other than BTV
counted by Comcast™ are C-SPAN, C-SPAN2 and C-SPANS3 (the “C-SPAN Channels”),” and it is
highly questionable whether those networks, which were created by and are controlled by cable

operators, qualify as independent news channels for purposes of the news neighborhooding

=" See Answer, § 75.
*' See supra Section I11.A.3.
#2 See Answer, § 75.

3 In the 369 headends at issue, C-SPAN is carried 262 times outside of the news
neighborhood in which Bloomberg is requesting that BTV placed. The figures for C-SPAN 2 and
C-SPAN 3 are 324 and 337, respectively. See Ex. A, §70. Accordingly, the C-SPAN networks are
}} channels outside of the relevant neighborhoods in these 369

carried, on average, on
} of Comcast’s {{.}} figure.

headends, which is {
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could serve as “an ongoing source of incessant and increasing disruption.”* Based on the
substantial bartiers to entry present in the cable news business, however, the likelihood that a
multitude of new independent news networks will be created over the next six-and-a-half years (or
that many networks of other genres will become news channels) is quite small.™’

While Comcast also raises the prospect that the company may choose to spin off one of its
news channels, thus turning into an independent news channel,™ this is not a valid concern. To
begin with, whether Comcast chooses to spin off one of its news channels is a matter entirely within
Comcast’s control, and the company can factor into any such decision the possibility that the news
neighborhooding condition may apply to such a channel. Moreover, Comcast is free to argue to the
Commission that a news channel affihated with Comcast as of the date of the merger may not be
considered an “independent news channel” for the life of the news neighborhooding condition.

C. Any Burdens Imposed by the News Neighborhooding Condition Are Quite
Manageable

While Comcast substantially exaggerates any disruptions associated with implementing the
news neighborhooding condition as written, Bloomberg does not deny that some costs and burdens

may result. Experience strongly suggests, however, that they are likely to be quite manageable. See

#* Answer, § 76.

" 1n its recent Future of Media Report, the FCC found that barriers to entry were reduced
for news on the internet, but made no similar finding with respect to more traditonal news,
including cable television news. Steven Waldman and the FCC Working Group on Information
Needs of Communities, The Information Needs of Communities: The Changing Media Landscape in a
Broadband Age, June 2011, avatlable at http:/ /www.fcc.gov/info-needs-communities. Large
investments are required to put together a newsgathering operation. In fact, Fox Business Channel,
the last major business news network to launch, has been in operation for nearly four years and has
yet to turn a profit. The State of the News Media 2011: An Annual Report on American Journalism,
Cable: By the Numbers, available at http:/ /stateofthemedia.org/2011/cable-essay/data-page-2/ (last
visited Aug. 28, 2011). In 2006, SNL Kagan

i} Derek Baine, Fox
News cuts Deal with Cablevision, SNL Kagan: Economics of Networks, Oct. 24, 2006, available at
http:/ /www.snl.com/interactivex/article.aspx?id=5766917&KLPT=6 (subsctiption required).

*" See Answer, ¥ 76.
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With respect to any impact on Comcast’s customers, there is no reason to believe that such
confusion will be any worse than has been the case with respect to the thousands of channel
changes that Comcast has recently implemented, including those that had the effect of benefitting its
affiliated channels. Additionally, Comcast ignores the value of neighborhooding for consumers. In
the long run, its customers will benefit from an expanded news neighborhood where more channels
will be organized by genre.””! As industry expert David Goodfriend explains, “the addition of other
news channels into the existing neighborhoods on Comecast headends will be a benefit to consumers
as it will become a larger neighborhood with news channels grouped more logically and news

channels easier to find.” Ex. C, 9 36.

D. Any Burdens Associated with the News Neighborhooding Condition Were
Not Unforeseen by the Commission

During the merger proceeding, Comcast and Bloomberg forcefully disputed the burdens
associated with channel relocations. Comecast argued that a neighborhooding conditon would
impose substantial burdens upon the company, and that customer confusion would result from

channel lineup changes.*” Bloomberg countered that Comcast’s arguments were disproven by the

subject” to heightened First Amendment scrutiny, 7d., the news neighborhooding condition does not
require Comecast to carry any additional channels on its headends, and Bloomberg has not asked that
BTV be added to any Comcast headend on which it is not currently being carried. Finally, it is well
settled that regulation by the Commission of MVPDs’ programming selection practices in order to
deal with barriers to effective competition passes First Amendment scrutiny. See generally Cablevision
Sys. Corp. v. FCC, Case No. 10-1062 (D.C. Cir. Jun. 10, 2011), at 27-28; In re Revision of the
Commission's Program Carriage Rules; Leased Commercial Access; Development of Competition
and Diversity in Video Programming Distribution and Carriage, Second Report and Order, FCC 11-119,
9/ 32 (2011) (noting that the Commission’s program carriage rules are consistent with the First
Amendment).

7 Letter from Stephen Diaz Gavin, Counsel for Bloomberg, to Marlene H. Dortch,
Secretary, Federal Communications Commission, MB Docket No. 10-56, at 3 (filed Sept. 30, 2010).

2 See Letter from Michael H. Hammer, Willkie Farr & Gallagher LLP, Counsel for Comcast
Corp., to Marlene H. Dortch, Secretary, Federal Communications Commission, MB Docket 10-56,
at 2 n.4 (Nov. 22, 2010) (pointing out that Comcast’s factual and economic evidence demonstrates
that neighborhooding is not an “easy-to-implement” solution that “can be accomplished with
minimum disruption to customers”); Letter from Michael H. Hammer, Willkie Farr & Gallagher
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